UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Lowell Floyd Hagen and Kay Mary Hagen,

Debtors: Chapter 13 Case
Case No. BKY 04-41058-RJK.

NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

TO: The Debtors, Debtors' Attorney, Chapter 13 Trustee, United States Trustee, and the
other parties in interest specified in Local Rule 1204(a).

1. CitiFinancial Mortgage Industrial Loan Company (Movant), a secured creditor
of the Debtors herein, by its undersigned attorney, moves the Court for the relief requested
below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 2:00 o'clock p.m., on
November 4, 2004, before the Honorable Robert J. Kressel, in Courtroom 8 West, United
States Courthouse, 300 South Fourth Street, Minneapolis, Minnesota, 55415, or as soon
thereafter as counsel can be heard.

3. Any response to this motion must be filed and delivered not later than
November 1, 2004, which is three (3) days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than October 26,
2004, which is seven (7) days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A
HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rule 9013-
2, and Movant seeks relief from the automatic stay of 11 U.S.C. 8362 and §1301 with
respect to certain real property owned by the Debtors and subject to Movant's first mortgage
lien.

5. The Petition commencing this Chapter 13 Case was filed on March 2, 2004,
and the case is now pending in this Court. This Court has jurisdiction over this motion
pursuant to 28 U.S.C. 8157(a), 81334, 11 U.S.C. 8362(d), Bankruptcy Rule 5005, Local



Rule 1070-1 and other applicable rules. This proceeding is a core proceeding.

6. By certain mortgage dated October 19, 2001, in the original principal amount
of $167,799.29 (Mortgage), Movant acquired a first mortgagee's interest in the following
real property (Property):

Lot 20, Block 1, Anoka Meadows Second Addition, Anoka County, Minnesota.

The Mortgage was filed for record in the office of the County Recorder, in and for Anoka
County, Minnesota, on November 1, 2001 as document number 383238. Kay M. Hagen,
a co-mortgagor, is also liable on the mortgage.

7. The terms of Debtors' confirmed Chapter 13 plan (Plan) require Debtors to
make post-petition Mortgage payments directly to Movant when due. Debtors are delinquent
with respect to post-petition Mortgage payments for the months of August 2004 through
October 2004 in a total amount of $4,141.32, excluding late charges.

8. Debtors' three (3) month delinquency under the terms of the Mortgage
constitute cause, within the meaning of 11 U.S.C. 8362(d)(1), entitling Movant to relief from
the automatic stay. Movant does not have, and has not been offered, adequate protection
of its interest in the Property.

WHEREFORE, Movant, by its undersigned attorney, moves the Court for an order
modifying the automatic stay of 11 U.S.C. §362(a) and 81301(a) so as to permit Movant to
foreclose its Mortgage on the Property and for such other relief as the Court may deem to be
just, fair and equitable.

Dated this 15th day of October, 2004.

PETERSON, \FRAM AND BERGMAN
A Professional Association

BY:_/e/ Steven H. Bruns
Steven H. Bruns
Atty. Reg. #14888X
Attorneys for Movant
Suite 300, 50 East Fifth Street
St. Paul, Minnesota 55101
Telephone: (651) 291-8955




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe:  Lowell Floyd Hagen and Kay Mary
Hagen,

Debtors: Chapter 13 Case
Case No. BKY 04-41058-R K.

AFFIDAVIT IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

STATE OF TEXAS )
) ss.
COUNTY OF DALLAS )

|, LAURA PHILLIPS, your affiant, being first duly sworn on oath, state as

follows:

1. lam an employee of CitiFinancial Mortgage Industrial Loan
Company (Movant), and | have personal knowledge of the facts stated herein.

2. I make this Affidavit in support of a motion to litt, modity or condition
the bankruptcy stay.

3. Debtors are the mortgagors on a mortgage dated October 19,
2001 which covers real property located in Anoka County and legally described

as follows:

Lot 20, Block 1, Anoka Meadows Second Addition, Anoka
County, Minnesota,



and which is commonly known as: 3201-16th Avenue, Anoka, MN 55303. The
mortgage was given to secure a promissory note. A copy of the mortgage is
attached hereto as Exhibit A and incorporated herein by this reference.

4. On or about March 2, 2004, Debtors filed a Petition under Chapter
13 of Title 11 U.S. Code in the United States Bankruptcy Court for the District of
Minnesota.

5. Movant filed a Proof of Security Interest Claim with the Court on or
about March 19, 2004.

6. Debtors' Chapter 13 Plan (Plan) provides that Debtors will maintain
payments due during the pendency of this case and cure an existing default
within a reasonable time.

7. Debtors have failed to make three (3) payments, which were due
during the pendency of this case, resulting in an arrearage of $4,141.32,
excluding late charges.

8. I'have read the Motion in this matter, and it is true to the best of my
knowledge, information and belief.

Further. | saith not.
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T ASSISTANT SECRETARY

Subscribed and sworn to before me
this 14th day of Oc’rob@»;, 2004.
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Notary Public
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383238

MORTGAGE

THIZ MOATGAQE, maide on 140119701 by Lowal . Mupun and Kay . Mugen, husband g wife, as joint tananty
ot ANOKA Couly and Blale of Minnesola caflvd Uis Borrewer in this
Mortgage (wheiher one or more) ta ilFinonclal Merigaga nduzlrial Loun Compx ny a Minnosala

Sarpoiution ctiled Lendar in thia Morigage.

Wiltresanth, thal Barrower, lor valusbla congldecution, e rueelpL and 6ulficlanay of which ls hersby acknowlsdged, doog Neraby Qrant,
Bargain, Sell, Morgage and Goavay unto Lundor, ity succassors und ass igne, fofover, the folicwing duscribed rewl property which is aliualed In the
Gounty of AMOKA ond Slale af vinnesota, callad the Proparty In tis Morigaga:

Lot 20, Block 1, Anoka Mesdows Secon] Addition, Ancke County, Minnesota

Sow Extlbil A atachied harets, gerporuied hvereln ond mada a pad horeol,
whiich has the following sirest nddrggs; 3201 16TH AVENUE NORTH, ANOKA MN 55303

(calted "Proparly Addrosa” i Wils Morlgagei:

o Have und to Held the Gatne, Tagothor will ta hatediamant \nd aiputtanancas tisroto belonging, to v Lander, fte successors ang
833l9ny, luraver And tha Barrowsr for (tg helira, adminisirators, exeouls & und 853ign3, doey hereby covernt with Lender, fls sUccasaors uid
a6gtie, 3 follows:

1. Botrawer ls lawlully 9oized of the Propanty und has gowd right 1o 1 all and convey tha same: that e sama ana fres Irorm ull encumbrances,

2. Yhe Lander. Ita succassory und ay5igns, elall qulally enjuy and p 388san the same: and that tha Bertawa: will Waranl #nd Dafond the Uile
la the sarue apuingt ali lywiul olaltno not heretnbutare specifically excoplua.

Provided, Navertheluas, That If the agid Barrowor, ita hisita, adminh irators, sxscutory or asslgna, shill puy to Ihe Lender, |ty succeasols or
anzigns, e aum of iia Nyndred Slely Sevan Thousand Sovon Hurilied Ninaty Nine snd 29/100
DOLLARS, (§ 17.788.28 ) aceording lo e Lurms of that cé taln Nots &f avan date Harawith, execued by Barrower, and payabis o
Lendsi {Ihu "Nole™), with Intorest thoreon at thy taly wel lorth in %ie No e anu hurvinbelow, and shail rapay 1o snid Lender, s successors ar
uacigrd, 8l the fime and with Inlerost 0w heraingllor pavlliod, all sums advancwd in prolecting tw flen of thig Morlgage, In payrnan of 1axes oh the
Prapanty, incurance pramiurms govaring buildings thereon, principal or fiterest on uny priof Yens, expenssa and aRofhay's logs providad for
harelnbalow and sume aavanoced for &ny other purpase sutharlzed harely und ghall kuop ang pariotm all the covanania and ugroomanty hurein
contulnod, theh this dowd shall bm rull ang vold, und shall ba raleased at ths Borrowar'a oxpanes,

3. Borrower shall pay tha princlpal xom of monvy and interast ag et farth leroin and in the Nots. Inlorazt acerues Under tho Nete af the rale
.25

of puiconi pae snnum,

¢. Borrowar shall kaap tho buildings upon the Propeny inawed agsinot hazardz covered by firo and sxisnded covurugo insurance policlea In
a compuny and i an amount vullslaclary 1o Lendor dudng the axisteney 1 tho debt socured by this Moriguge und the policivs of insurance will
nama tho Lander s loss payew. Borrower shall provide Lender wiih acraiitabla uvidanse of this ineurancy. Full power Is givon 10 Iy Lander fo
sulie and compromlse ulf claims on all [he poticlea, 10 dumang, tecoive ¢nd recelpt for uil manioy bwuarning payable under the polivies and to
akply e monles to thy peymant of all Bmeunts dus undar Wi Morlgnge hii Inverso order of malltly. Borrower shull pay the prior gacumbrancws
o rooord (il uny) uu the gime bacome dup, and 1o PRY 116 Inaliranco prem ums and puy 4l taxes and (nstalimants of spocial musussmants luvied
OF W8suused aguinat the Plaparty, ar eny pan thervof, bofrg ponally aflschsg, pid ahall perdonn all af 1he covaivnis in thia Mongage and In prior
e1cUMUrancos of recard (il any) ’nd In ease of Juilure to do vo, the Lendor inay Bay the priar encumbittees sard e Inturost therean, s the sanw
becons due. and 1he taxsa mnd absveamung and hazard insurnee pramilun, and the guin or guma which maoy be eo pald by the Landar in
paywil of thase prior encUmdrances and e intoruct on thuwg eneumbrar ces, of in prymant of laxes and uceesmen o7 ingurance premiuima,
Wil by deemad and 3ra heroby doclarad to be added (¢ the unpald balancg of I indubtednesa accurad by lhis Morigage, the amount which wiil
ba ko pald wil be immodiglely duo and puyuble and will bear intereal unil rapald b the Inleroot rolo aet forth In the Nolb for the principal

S. 1o Burowor alls ta peifum tha covarunts contulned in this Mo gugs or it any acllon ar procseding is begun whioh matanaily atecta
Lender's Irlatast in Ihe Proparty, Inaluding, By nat limlled lo, emingnt dorr ah, proceadings Under the United States Bankrupley Code, unltormn
tonmerclal code aecurity Inturaat enfordemant, of arrongsments or procuedings iwolving & benkypl or deceadant, thel the Lendar at Landar's
optlon may maks such appuarances, disburge auch guina end lake aclon o: 1y nacassary 1o praleci Lendury Inerest, inoltiding, but nat fimited 1o,
antry unon lhe Property to maka ropsirs, Any amounts dlsburesd by Lands. under this paragraph wiil be desmad and aro hureby declared ts ba
addad ta tla unpald balanca of the indebladnoss sucured by thix Morigage, and ihe anount so pald wil ba Immadiately due and payabli and wiif
boar inlifat unil tapaid ut the intorest ruty agl Jorm In the Note far ihe principal indebludnass toragf, Noining eoritginad In this garagraph ar the
ptuceding 1.aragraph will retuity Lendur 10 incur 3Ny &xpuniu Or lake any aghion

6. Burrower shall ot sull, 835ig1, Cuivey or Mourlguge the legnl ar oq Jhwble litlg o bolh lagil unud equitable Wy g ull or &Ny pertion of ha
Praporty witlioul 11 wiittan com:ant of Landar. Jdov3 ‘_75

7. Ihere |y a dofquh under orty af the temns sy provistans of ti Mo 1999, or the Moe ascuirad by thiz Mortgage, e Londor lias the rlyht
o torocioan this Montguge aceatding lo Minnesols steiutsn. Holore baginning duch Joraslesury, the Londur wili sand wrilien notice of uny dslaull
undar thu (oo o condiloua of the Nota or Moriyuga to ihe Borrawor, setf ng forth (1) tho nuture of the dufult by the Borrewst aid the aotian
required 10 cure the dataul; (2) the dala by which the delault mut! be cured {lhis dale musl be nat lags thar 30 days from hu daia the naticy (g
mallod to the Barrowsr); (3) 3 1aliury to cure e dolault op or bulore U date speciied In the nollee mey rosull in accelsration of ha cume
sacurad By thes Maripage and the sale of the Proparty: {d) that tho Borrowyr 'ms the 1gh 10 relnstute (e Morigage Bfiur nagetarallon; (5 thar e
Borrawar Rua tie right 16 bring a coun Bullon 1o asaen tha hanaxistonve of « ¢ ofaulf ur uny othar defonse of the Borrows: io aceslarslion and sale,
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Cxhibt A/



The Landar does nol need 1o aund thia notlcs i the detault eonsisty of t o Borrowar ssfling the Propscty or any part theraof, without the required
conson| of the Londar or othurwlue viclaling the covenant set fonth In Parngrapl 8 horelnsbove, The notice will ba cont by cerllliod mall to the
Frepary Addreu or auch othar addrens ws the Botrower may huve douljnated In wrillng 1o the Lendor. Altor tho dote spociliad in the natlce Tar
cuting the default has expired without cure o the dufault (o Immediately Jpon defauh It no nalos Iu roquirad) the Lender Is horaby autherized and
empowerad, at la oplon, to deciam the whule unpuid umaunt aeaurad by thia Mortgage Immadlalaly dug and peysble without lunther natice o tha
Bartowar, unl to sull tha ®roperty at public aualion or by judlclal proceedi 195 and to convey tha eame 1o the purchaser, in fee simpls, wocerding (@
tho Slalutox in such case nwds and pravided, and oyt of the monley arlsi 19 Jrom 1he sule, e retain the Buma and all other sumes which will Iven be
due undar e terma of this Morigago, lgsther wit all @atutoly goaly wid churgen for sisch forealouurs to the oxtant parmitiud by |aw, Incuding
lawtul sitorneys fauu incurred tn connection with such lorgolaure, sad 1o bay the ovurplus, if any, o tha Borrawer.

It Londler invokes the power of date, Lerdor ahall coloo a uupy Ul a nuduw of saiw 1o be JIrved upen the poroon, If any, In poczassion al e
Propeny. Lender shall publlsh a notias of sale and the Property shall be 101d at pubilc auetian in the manner prascribed by applicable faw. Lendar
ar Londor's designee may purchase Yo Proporly t any sale. The prociodo of Ihe uale shall be applied |n the following order: (n) to all uma
sacured by this Mongugw; (b) 1o ull reusanable costa and axpenass of I b sale, ihciuding, but not limitwd (o, coata af thia svidence and atorney'y
fous an agrmed harainabove; and () e excasa, Il any, o Uiy pofuon or porsana legelly gntided thereto,

Tha covenunte and ngreemants harsin contained wil bind, and tha fights huieunder will bulong 16 the r pactive helrs, auc and
ssaignuoa of tha Garrownr and Lender. The term of thiy- Mortgugo ghail (un win the Proparly wnd bind tho partius haruto and thair mligcwssons in
Imtor et

Burtowsr waivas all rights of homoatead exematisn In the property ¢c vurod by ths Mortguge.

Lungvr hag plovided Barrowor with & contarmod gopy of 1he Loen Agreement, and Borowar's aignature bolcw le acknowlsdgmsit by
Borrowar ol the ruesipt of such Loan Agroumant copy. Lender shall proviife Boriower with ¢ conlarmed copy of ile Murigage upon lie execution
by Botrowur or within a repeanable time alier this Mongage la raconded.

IN TESTIMONY WHERBOP, (ho Dorrower haa horsunto eet It hand Ihe day yeor liret above wiitler.

;ﬁ?@%
Lt

Ti

vd
K . Hagen
STATE OF MINNESOTA }
%]

COUNTY OF HENNEPIN

1he ([oreguing Instrurment wan acknowindged bulore me this 192 hday of October, 2001

by Lewell F. Hegen end Kasy M. Hsgwn, iusband and wife, as joint tenanty

und (slated marital slatus)

Notary Publle
Thid fhatsiroem was drutod by:
Citifinancial Mortgege Industrail Losa Compeny

. N JEAN LINK
8333 Ridgepoint Dr. ﬁmmmpmuc‘mwsmu
Irving, TX 75083 My Comm, Exgles Jun. 31, 2008

AV AAAA

I-3l-08"

Oflleo at Regle!sr of Dendy,

State of Minnesota,

Counly of
Vheroby certity that the within Morgage wae llled Ih tla affice or recard an the day of \
.8l a‘clock M., und was duly rec orded In Bosk of Morlgagen, page or
[ xerowex O Microtiimed

and was duly reoerdad uu inatrumont No.

ay.

Flogistt of Deedd.

ITRM 29321 2 oy
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:  Lowell Floyd Hagen and Kay Mary Hagen,

Debtors: Chapter 13 Case
Case No. BKY 04-41058-RJK.

MEMORANDUM OF LAW

CitiFinancial Mortgage Industrial Loan Company (Movant) submits this
memorandum of law in support of its motion for relief from the stays in the above-entitled
matter.

FACTS

Movant holds a valid, duly perfected mortgage on certain real property owned by
Debtors. Debtors' confirmed Chapter 13 Plan (Plan) requires Debtors to make post-petition
mortgage payments directly to Movant, when due. Debtors are delinquent in respect to post-
petition mortgage payments for the months of August 2004 through October 2004 in the
amount of $4,141.32. Kay M. Hagen, a co-mortgagor, is also liable on the mortgage.

ARGUMENT

Under §362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be
granted upon request of a creditor "for cause, including the lack of adequate protection of
an interest in property of such [creditor]." 11 U.S.C. 8362(d)(1). Debtors have failed to
make the payments required by the terms of the Plan. Such a failure constitutes cause for

lifting the automatic stay pursuant to 11 U.S.C. 8362(d)(1). First Federal Savings and Loan




Association of Minneapolis v. Whitebread, 18 B.R. 192 (Bkrtcy. D. Minn. 1982).
Furthermore, debtors have otherwise failed to provide Movant with adequate protection of
its interest in the property.

Such circumstances constitute cause, within the meaning of 8362(d)(1), justifying
relief from the stay. In Re Tainan, 48 B.R. 250 (Bkrtcy E.D. Pa. 1985); In Re Quinlan, 12
B.R. 516 (Bkrtcy. W.D. Wis. 1981).

Accordingly, Movant is entitled to an order terminating the stays of 11 U.S.C.
8362(a), 81301(a) and authorizing it to foreclose its mortgage on the property.
Dated this 15th day of October, 2004.

PETERSON, FRAM AND BERGMAN
A Professional Association

BY:_/e/ Steven H. Bruns

Steven H. Bruns

Atty. Reg. #14888X
Attorneys for Movant
Suite 300, 50 East Fifth Street
St. Paul, Minnesota 55101
Telephone: (651) 291-8955




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Lowell Floyd Hagen and Kay Mary Hagen,

Debtors: Chapter 13 Case
Case No. BKY 04-41058-RJK.

UNSWORN DECLARATION
FOR PROOF OF SERVICE

I, Steven H. Bruns, employed by PETERSON, FRAM AND BERGMAN, P.A., attorneys
licensed to practice in this court, with an office at Suite 300, 50 East Fifth Street, St. Paul,
MN, 55101, declare that on October 15, 2004 | served the annexed: a) Notice of Hearing
and Motion for Relief from Stay, b) Affidavit in Support of Motion for Relief from Stay, c)
Memorandum of Law, and d) proposed Order for Relief upon each of the parties listed below
by mailing to each of them a copy of each thereof, enclosed in an envelope, first class
postage prepaid, and by depositing same in the post office at St. Paul, Minnesota, directed
to them at their last known addresses, as follows:

United States Trustee Jasmine Z. Keller
300 S 4th St # 1015 Chapter 13 Trustee
Minneapolis MN 55415-1329 310 Plymouth Bldg.
12 S 6th Street
Lowell Floyd Hagen and Minneapolis MN 55402
Kay Mary Hagen
3201-16th Avenue Timothy C. Theisen, Esq.
Anoka, MN 55303 229 Jackson Street, Suite 105

Anoka, MN 55303
And | declare, under penalty of perjury, that the foregoing is true and correct.

Signed: _/e/ Steven H. Bruns




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Lowell Floyd Hagen and Kay Mary Hagen,

Debtors: Chapter 13 Case
Case No. BKY 04-41058-RJK.

ORDER FOR RELIEF FROM AUTOMATIC STAY

The above-entitled matter came before the Court on November 4, 2004, on the motion of
CitiFinancial Mortgage Industrial Loan Company (Movant) seeking relief from the automatic stays
of 11 U.S.C. §8362(a)s. Based upon the statements of counsel and all of the files, records and
proceedings herein, the Court now finds that cause exists entitling Movant to the requested relief.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stays of 11 U.S.C.
8362(a) and 81301 are immediately terminated as to Movant; and, Movant, its successors or

assigns, are hereby authorized to foreclose pursuant to Minnesota law that certain Mortgage dated

October 19, 2001, filed for record in the office of the County Recorder in and for Anoka County,
Minnesota, on November 1, 2001 as Document No. 383238 and covering real property located
in Anoka County, Minnesota, which is legally described as follows:

Lot 20, Block 1, Anoka Meadows Second Addition, Anoka County, Minnesota.

Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this order is effective immediately.

November __ , 2004
Robert J. Kressel
United States Bankruptcy Judge



